OXFORD

INDIGENOUS
LEGAL RELATIONS in

Larnesa Bahranot
Chrigs Cunnean
Tem Libesman



INDIGENOUS
LEGAL RELATIONS in

AUSTRALIA






INDIGENOUS
LEGAL RELATIONS in

AUSTRALIA

Larissa Behrendt
Chris Cunneen
Terri Libesman




OXFORD

UNIVERSITY PRESS
AUSTRALIA & NEW ZEALAND

253 Normanby Road, South Melbourne, Victoria 3205, Australia

Oxford University Press is a department of the University of Oxford.
It furthers the Universityis objective of excellence in research,
scholarship, and education by publishing worldwide in

Oxford New York

Auckland Cape Town Dar es Salaam Hong Kong Karachi
Kuala Lumpur Madrid Meibourne Mexico City Nairobi

New Delhi Shanghai Taipei Toronto

With offices in

Argentina Austria Brazil Chile Czech Republic France Greece
Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam
OXFORD is a trademark of Oxford University Press

in the UK and in certain other countries

Copyright © Larissa Behrendt, Chris Cunneen, Terri Libesman and
Robynne Quiggin (chapter 10) 2009
First published 2009

Reproduction and communication for educational purposes

The Australian Copyright Act 1968 (the Act) allows a maximum of one chapter
or 10% of the pages of this work, whichever is the greater. to be reproduced
andfor communicated by any educational institution for its educational purposes
provided that the educational institution (or the body that administers it) has
given a remuneration notice to Copyright Agency Limited (CAL) under the Act.
For details of the CAL licence for educational institutions contact:

Copyright Agency Limited

Level 15, 233 Castlereagh Street

Sydney NSW 2000

Telephone: (02) 9394 7600

Facsimile: (02) 9394 7601

Email: info@copyright.com.au

Reproduction and communication for other purposes

Except as permitted under the Act(for example, any fair dealing

for the purposes of study, research, criticism or review) no part of this
book may be reproduced, stored in a retrieval system, communicated or
transmitted in any form or by any means without prior written permission.
All enquiries should be made to the publisher at the address above.

National Library of Australia Cataloguing-in-Publication data
Behrendt, Larissa.
Indigenous legal relations in Australia f Larissa Behrendt,
Chris Cunneen, Terri Libesman.

ISBN 9780195562019 (pbk.)
Includes bibliographical references and index.

1. Aboriginal Australians-Legal status, laws, etc. 2. Aboriginal Australians,
Treatment of. Aboriginal Australians- 3. Government relations. Indigenous peoples
(Internationallaw)

I. Cunneen, Chris, 1953-

Libesman, Terri.

342.940872

Edited by Puddingburn Publishing Services

Cover design and Text design by Kerry Cooke, eggplant communications
Cover image: ‘Return to Sender’, 2005, by Adam Hil!

Typeset by Linda Hamley, Melbourne

Proofread by Natasha Broadstock

Indexed by Puddingburn Publishing Services

Printed by Ligare Book Printers, Australia



About the Authors
Preface

Table of Cases
Table of Statutes

Chapter 1: Dispossession and Colonisation
Introduction
Dispossession post-Mabo
The legal process of dispossession

Context of colonisation

Contested sovereignty

The rule of law

‘Quietening’ the frontier

Dispossession by law

Pluralism revisited in the twentieth century

Chapter 2: Warfare to Welfare: Genocide to Racial Discrimination
The protection era
A national system of protection and the intensification
of control
Assimilation and integration
Genocide in Australia
Conclusion

Chapter 3: Reparation and Redress -+
Justifications for reparation and compensation
Developing international law principles on reparation

X1
xv

XX

O 0 NV W W

10
12
17

20
21

24
27
39
42

43

46



vi Contents

The apology to the Stolen Generations 48
Redress through litigation: Stolen Generations 50
Limitations of litigation 54
Successful litigation: Trevorrow 57
Compensation and redress through a Tribunal: a Stolen
Generations Reparations Tribunal 59
Conclusion 64

Chapter 4: Contemporary Aboriginal and Torres Strait Islander

Children’s Welfare 65
Introduction 65
What needs to be addressed? 66
Systemic inequality 68
A human rights approach to Indigenous children’s well-being 71
Bringing Them Home 74
Australian child welfare legislation 77
Commonwealth intervention in the Northern Territory 81
Conclusion 86

Equal before the Law: Criminalisation

Chapter 5:  Juvenile Justice 91
Introduction 91
The extent of contact with juvenile justice agencies 94
Police decision-making and Indigenous youth 96
Curfews, parental responsibility and removal of young people

from public places 97
Stop and search powers 99
Warnings and cautioning 99
Arrest or court attendance notice 101
Bail and remand 102
Youth justice conferencing 104
Human rights principles and juvenile diversion 108
Aboriginal elders and diversionary programs 109
Juvenile justice reform 110
Conclusion 112

Chapter 6: Criminalisation and Policing in Indigenous
Communities 113
Introduction 114
The Royal Commission into Aboriginal Deaths in Custody 115



Contents vii

Public order and police powers 116
The use of arrest for minor offences 121
Problems with meeting bail conditions 122
From over-policing to zero tolerance policing 122
Indigenous women and violence 124
Cultural and communicative differences 126
Police interviews and the Anunga Rules 127
Deaths in custody 129
Indigenous people in policing roles 131
Indigenous policing and social control 132
Aboriginal community justice groups 133
Indigenous Justice Agreements 134
Conclusion 135
Chapter 7:  Courts, Sentencing and Punishment 137

Introduction 137
Indigenous offences before the courts 139
Indigenous sentencing outcomes 141
The purposes and principles of sentencing 143
Aboriginality and sentencing 144
Factors taken into account when sentencing

Indigenous offenders 147
Customary law and sentencing 149
Defences 151
Sentencing options: imprisonment as a sanction of

last resort? 155
The lack of sentencing alternatives, programs and services

for Indigenous people 158
Indigenous women offenders 160
Indigenous courts and circle sentencing 163
Conclusion 166

PART 3: Law, Land and Culture

Chapter 8: Land Rights 171
The meaning of land for Aboriginal people 172
Historical struggle for land rights 172
The Northern Territory 178
The New South Wales Aboriginal Land Rights Act 18]
Land rights and native title 184

The fight for land justice continues 186



viii Contents

Chapter 9: Native Title 188
Introduction 188
Mabo (No 2): The findings and its impact 189
The Native Title Act 192
The 1998 amendments to the Native Title Act 194
Common law developments post-Mabo (No 2) 195
Pastoral leases 195
Freehold title 197
Sea rights 198
The nature of native title and extinguishment 199
Proof of traditional law and customs 201
Conclusion 203
Chapter 10: Protecting Culture 207
Robynne Quiggin
Introduction 207
What is Indigenous cultural heritage? 209
Regulation of cultural heritage 212
Repatriation 220
Knowledge, language and expressions of Indigenous
cultural heritage 222
Protocols 232
International work 232
Conclusion 234
Appendix 235
PART 4:  Law, Rights and Governance 237
Chapter 11: Racial Discrimination and the Law 239
Race and ideas about race thinking 240
CERD 241
Race discrimination legislation 244
Human rights and fundamental freedoms 245
Racist motivation 246
Equality before the law 248
Special measures 249
Racial vilification 250
The effectiveness of the RDA for Indigenous peoples 253

Conclusion 255



Chapter 12: Constitutional Change: Strengthening Rights

Protection

The values of our founding fathers

1967 referendum

The legacy of the silences in the Constitution
The continual agenda for constitutional change
Unfinished constitutional business

Chapter 13: Indigenous Governance: Amending the Mainstream

The attempt to give governance an institutional form
The establishment of ATSIC

The demise of ATSIC

The post-ATSIC environment

The desire for regional representation
Self-governance and corporate governance

A new representative body?

Conclusion

Chapter 14: A New Order: Self-Determination

Indigenous people and international law
The principle of self-determination under

international law
Indigenous people within the United Nations framework
The influence of international law on Australian law
Indigenous people and the right to self-determination

in Australia

Chapter 15: Unfinished Business
The decade of reconciliation and the Council for Aboriginal

Bibliography
Index

Reconciliation
The Social Justice Commissioner
The social justice package
The recommendations of the Reconciliation Council
The re-emergence of the issue of a treaty
A new era for reconciliation?

Contents

257
257
259
264
265
272

275
276
278
281
283
285
288
292
294

295
296

298
301
310

311
315

316
318
318
323
327
332

334
359

iX



Chris Cunneen is the NewSouth Global Professor of Criminology at the University of
New South Wales, Sydney, Australia. He has published widely in the area of juvenile
justice, restorative justice and Indigenous legal issues. His books include The Critical
Criminology Companion (Federation Press 2008); juvenile Justice: Youth and Crime in
Australia (Oxford University Press 2007}; Conflict, Politics und Crime (Allen & Unwin
2001); Faces of Hate (Federation Press 1997) and Indigenous People and the Law in
Australia (Butterworths 1995).

Larissa Behrendt is a Professor of Law and Director of Research at the Jumbunna
Indigenous House of Lcarning. She is a Judicial Member and Alternate Chair of
the Scrious Offenders Review Council and a Land Commissioner of the Land and
Environment Court. She is a board member of the Museum of Contemporary Art,
a Director of the Bangarra Dance Theatre, and the Chair of National Indigenous
Television Ltd.

TerriLibesman isa Senior Lecturer in the Faculty of Law at the University of Technology,
Sydney. She researchers and writes with respect to indigenous children’s well-being. She
is currently researching cultural care planning for Indigenous children in out of home
care with the peak Indigenous children’s organisation, the Secretariat of the National
Aboriginal and Islander Child Care (SNAICC) and providing advice to the Northern
Territory Emergency Response Review Board on the human rights implications of the
intervention in the Northern Territory.

Robynne Quiggin is solicitor director at Vincent-Quiggin Legal and Consulting
Services. She specialises in Indigenous legal issues relating to Indigenous heritage,
the arts, consumer issues and human rights. Robynne teaches part time at several
universities. She is a member of the National Indigenous Arts Reference Group,
the Commonwealth Consumer Affairs Advisory Council, the National Indigenous
Consumer Strategy Reference Group, the Indigenous Financial Services Network and is
currently a board member of the Indigenous Consumer Assistance Network, as well as
Gadigal Information Services incorporating Koori Radio.



Preface

reparations (the Bassiouni principles) for the Stolen Generations. Conventions to
which Australia is already a state party such as the UN Convention on the Rights of the
Child underpin the discussions on child protection and juvenile justice,

The UN Declaration on the Rights of Indigenous Peoples has a place of particular
importance when discussing human rights. This is especially the case with Indigenous
claims to self-determination. The right to self-determination is a principle that
underpins many of the discussions in this book, from for example the role of Indigenous
organisationsindecidingthe future of Indigenous children through to the establishment
of effective governance structures more generally for Indigenous people.

The importance of Indigenous
decision-making

Theright to self-determination connects directly to a further theme explored throughout
this book, and that is the importance of Indigenous decision-making. The possibilities
for understanding and developing Indigenous decision-making are explored in varied
contexts. On the one hand there is discussion of the attempts by government to create
Indigenous modes of decision-making through bodies like the National Aboriginal
Consultative Committee in the late 1970s to the creation of the elected ATSIC in the late
1980s and the government appointed National Indigenous Council in 2004. The book
also explores Indigenous modes of governance which have been developed using both
imposed structures, such as corporations and statutory bodies such as land councils,
and within independent organisations such as the Aboriginal Provisional Government.
Indigenous peoples claiming the right to participate in decision making and control
their future are evident in political groups both within and independent of government
structures throughout Australian history. The book also contemplates the necessary
requirements for new modes of Indigenous governance and representation in the post-
National Indigenous Council and new Labor government environment.

The importance of Indigenous
political struggle

We noted that it is impossible to understand the contemporary situation which
Indigenous people face in their contact with law without a strong understanding of
history. It is equally impossible without an understanding of Indigenous political
struggle. It is not possible to understand the importance and limitations of the
constitutional changes of 1967 without understanding the Indigenous political struggle

Xiit
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Preface

againstracial discrimination and social and political exclusion. Nor could we understand
the establishment of the Royal Commission into Aboriginal Deaths in Custody or the
National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children
from Their Families without understanding the role of Indigenous organisations in
forcing government to confront the effects and ongoing trauma of deaths in custody,
imprisonment and the removal of children.

The limitations of Anglo-Australian law

Another theme throughout this book is the limitations of Australian law in resolving
the complex contemporary and historical problems that continue to exist. For example,
Australian law recognises native titte to land, but does so in a way that prioritises the
property interests of non-Indigenous people. Another example is customary law.
Australian governments, courts and law reform bodies still engage in a ‘recognition’
debate over Indigenous law, and have done so for centuries now, but always in a context
that prioritises Australian over Indigenous law.

A further example is racial discrimination. Australian law prohibits racial
discrimination, except when the legislature decides that it is permissible to discriminate
and suspends thelegislation.While perhaps the overt forms of directracial discrimination
are now less frequent, we know that the legislation has not served Indigenous people
well in countering the myriad forms of indirect and institutionalised discrimination
that permeate social and economic life. Nor has the prohibition on discrimination
impacted on the way governments construct legislation, such as the mandatory
sentencing laws in the Northern Territory in the late 1990s, which have a clearly
foreseeable discriminatory impact.

This book is concerned with the experiences of Aboriginal and Torres Strait Islander
people under the Anglo-Australian legal system but it raises a broader question. When
assessing how well a legal system works, the true test is how well it works for the socio-
economically disadvantaged, the culturally distinct and the historically marginalised. If
alegal system cannot protect those who are the most vulnerable within the community,
it raises questions about how secure everyone’s rights are and how it can be improved.
Aboriginal and Torres Strait Islander people provide a litmus test as to how well our
legal system works to protect those who are less well off within the community.
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